Nati onal Wetl ands M tigati on Action Pl an
Decenber 24, 2002

The Bush Administration affirns its conmtnment to the goal of no
net |l oss of the Nation=s wetlands. The Adm nistration is hopeful
of achieving that goal and in the near future to begin increasing
the overall functions and val ues of our wetlands through the
conbi ned efforts of the numerous governnental prograns and
initiatives, including the Cean Water Act, and non-regul atory
wet | and conservation initiatives and partnershi ps anong federal
agencies, state, tribal and |ocal governments, and the private
and not-for-profit sectors. The prinmary purpose of this Action
Plan is to further achievenent of the goal of no net |oss by
undertaking a series of actions to inprove the ecol ogi cal
performance and results of wetlands conpensatory mtigation under
the Cean Water Act and rel ated prograns. The actions, |isted
bel ow and outlined in nore detail in the attached Action Pl an,
will help ensure effective restoration and protection of the
functions and val ues of our Nation=s wetlands, consistent with
the goals of our clean water |laws. The thenes guiding these
actions incl ude:

0 working in consultation with the Tribes, States, and
interested parties to provide a consistent voice on
conpensatory nmitigation matters,

O focusi ng our gui dance, research, and resources to advance
ecol ogi cal 'y nmeani ngful conpensatory mtigation, informed by
sci ence;

0 enphasi zi ng accountability, nonitoring, and followthrough
in evaluating conpensatory mtigation;

0 appl ying the sanme conpensatory mtigation provisions to

Federal projects and on Federal |ands as we do to private
parties, consistent with existing | aws and poli ci es;

0 providing information and options to those who need to
mtigate for |osses of wetlands functions; and
0 provi di ng techni cal and research assistance to those who

undertake the work of mtigation.

An interagency teamw || guide the devel opnent and inplenentation
of the followng action itens. Recognizing that advances in

sci ence and technology will continue to inprove our ability to
protect and restore the Nation=s aquatic resources, sone of the
followng action itenms may be nodified by the team consi stent

wi th our evol ving understanding of effective wetlands managenent.



Carifying Recent Mtigation Guidance

0

The Arny Corps of Engineers (Corps), in consultation with
the Environnmental Protection Agency (EPA), the Departnent of
Agriculture (USDA), the Departnment of the Interior (DA),

t he Federal H ghway Adm nistration (FHWA), and the Nati onal
Cceani ¢ At nospheric Adm nistration (NOAA), has re-eval uated
its mtigation Regulatory Guidance Letter and is reissuing
it to inprove mtigation inplenmentation provisions.

| ntegrati ng Conpensatory Mtigation into a Wat ershed Cont ext

0

The Corps and EPA, in conjunction with USDA, DO, and NOAA
working with States and Tribes, will co-lead the devel opnent
of guidance on the use of on-site vs. off-site and in-kind
vs. out-of-kind conpensatory mtigation by the end of 2003.

EPA and the Corps, in conjunction with USDA, DO, and NOAA,
working with States and Tribes, will co-lead the devel opnent
of gui dance on the use of vegetated buffers as a potenti al
conponent of conpensatory mtigation by 2004.

The Corps and EPA, in conjunction with USDA, DO, and NOAA,
working with States and Tribes, will devel op gui dance on the
appropriate use of preservation for conpensatory nitigation
by 2004.

Bui | ding on the gui dance above, EPA and the Corps, working
with USDA, DO, and NOAA, will co-lead an analysis with

Tri bes and States on the use of conpensatory mtigation
within a watershed context and identify criteria for making
conpensatory mtigation decisions in this context by 2005.

| nprovi ng Conpensatory Mtigation Accountability

U

EPA, the Corps, and the FHWA wi |l devel op gui dance that
clarifies inplenmentation of the TEA-21 preference for
mtigation banking in 2003.

EPA wi Il continue to provide financial assistance through
its wetlands State grants programto encourage Tri bes,
States, and others to increase the success of mtigation in
their jurisdictions.

EPA and the Corps, in conjunction with USDA, DO, and NOAA,
wi || devel op gui dance by 2004 for protecting those wetl ands
for which mtigation, restoration, or creation is not
feasible or scientifically viable.

EPA and the Corps, in conjunction with USDA, DO, and NOAA,
will clarify considerations for mtigating inpacts to

.



dari

streans in the Section 404 programin 2003.

fvi ng Performance Standards

The Corps, EPA, USDA, DO, and NOAA, working with States and
Tribes, will develop a nodel mtigation plan checklist for
permt applicants in 2003.

EPA and the Corps, in conjunction with USDA, DO, and NOAA,
wi |l review and devel op gui dance adapting the Nati onal
Academ es of Sciences’ National Research Council -recomended
guidelines for creating or restoring self-sustaining
wet | ands to the Section 404 programin 2003.

EPA wi Il analyze existing research to determnine the
ef fectiveness of using biological indicators and functional
assessnments for evaluating mtigation performance in 2003.

Bui | di ng upon the biol ogical indicators and functi onal
assessnments research, EPA, in conjunction with the Corps,
USDA, DO, and NOAA, and working with States and Tri bes,

will lead the devel opnment of perfornmance standards gui dance
on nonitoring and adaptive managenent of mtigation sites by
2005.

EPA and the Corps, in conjunction with USDA, DO, and NOAA,
will clarify key concepts related to performance standards.

| nproving Data Collection and Availability

0

The Corps, EPA, USDA, DO, and NOAA, in conjunction with
States and Tribes, will conpile and di ssem nate information
regardi ng existing mtigation-tracki ng database systens in
2003.

Bui | di ng upon the analysis of existing mtigation data base
systens, the Corps, EPA, USDA, DO, and NOAA will establish
a shared mtigation data base by 2005.

Utilizing the shared data base, the Corps, in conjunction

wi th EPA, USDA, DO, and NOAA, will provide an annual public
report card on conpensatory mtigation to conpl enment
reporting of other wetlands prograns by 2005.



The signatories or their designated representatives shall neet
annually to review the progress being nade regarding the

i npl enentation of the Action Plan. EPA and the Corps may invite
ot her relevant federal agencies to participate in one or nore of
the action itens.

This plan may be nodified as necessary, by nutual witten
agreenent of all the parties.

The participating agencies intend to fully carry out the terns of
this agreenent. Al provisions in this agreenent, however, are
subj ect to avail able resources and authorities of the respective
agenci es under Section 404 of the Cean Water Act.
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ACTI ON PLAN

| nt r oducti on

Several recent independent anal yses and public commentaries have
provided a critical evaluation of the effectiveness of
conpensatory mtigation for authorized | osses of wetlands and
other waters of the United States under Section 404 of the Cl ean
Water Act. These anal yses and conmentari es hlgh|IPhted a nunber
of shortfalls and identified a variety of technical,
programmatic, and policy recommendations for the Federal

agenci es, States, and other involved parties.

In particular, the agencies are mndful of the conprehensive

eval uation of wetlands conpensatory mtigation conpleted by the
Nat i onal Academ es of Sciences’ National Research Council (NAS)

| ast year. This report, in addition to the General Accounting
Ofice (GAO report on in-lieu-fee mtigation and others recently
conpl eted, provided the basis for a broad, independently
facilitated stakehol der gathering in October 2001, during which

t he agenci es gathered feedback fromthose with an interest in the
future of conpensatory mitigation, including representatives from
academ a, States, mitigation bankers, in-lieu-fee mtigation
provi ders, environmental organizations, home builders, and

I ndustry. W recogni ze that success in our ultimate goal is
dependgnt on effective interactions with these stakehol ders as we
proceed.

Backgr ound

The Bush Administration affirnms its commtnment to the goal of no
net | oss of the Nation=s wetlands. The Adm nistration is hopeful
of achieving that goal and in the near future to begin increasing
the overall functions and val ues of our wetlands through the
conbi ned efforts of the numerous governnental prograns and
initiatives, including the Cean Water Act, and non-regul atory
wet | and conservation initiatives and partnerships anong Federal
agencies, state, tribal and |ocal governnments, and the private
and not-for-profit sectors. A fundanental objective of the C ean
Water Act Section 404 programis that authorized | osses of
wet | ands and other waters are offset by restored, enhanced, or
created wetlands and other waters that reﬁlace t hose | ost acres
and functions and values. Inportantly, the regulatory program
provides first that all appropriate and practicable steps be
taken to avoid inpacts to wetlands and other waters, and then
that renmining inpacts be minimzed, before determ ning necessary
conpensatory mtigation to offset remaining inpacts. This
mtigation sequence parallels that which is enbodied in the

Nati onal Environnental Policy Act governing the review of other
Federal actions as well. Conpliance with these mitigation
sequenci ng requi renents is an essential environnental safeguard
to ensure that C ean Water Act objectives for the protection of
the Nation=s remaining wetl ands are achi eved.

Federal guidance on conpensatory mitigation has been provided in

several Interagency docunents, i1ncluding the 1990 Menorandum of
Agr eenment between the Environnmental Protection Agency and the
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Departnment of the Arny Concerning the Determ nation of Mtigation
under the Cl ean Water Act Section 404(b)(1) Guidelines (MOA). In
1995, EPA and the Departnment of the Arnmy were joined by the
Departnents of the Interior, Commerce, and Agriculture in
devel opi ng the Federal Cuidance on the Establishnent, Use and
Operation of Mtigation Banks (Banking GU|dance{: I n 2000, the
nmul ti-agency Federal Quidance on the Use of In-Lieu-Fee
Arrangenents for Conpensatory Mtigation under Section 404 of the
Cl ean Water Act and Section 10 of the Rivers and Harbors Act
(I'n-Lieu-Fee Guidance) was issued. These interagency efforts
have hel ped clarify conpensatory mitigation objectives, endorse
entrepreneurial mechani snms to achieve mtigation goals, and guide
permt aBPllcants i n devel opi ng enV|rpnnpnta!IK sound and
enforceable mtigation projects. It is in light of this
background that the agencies outline the follow ng specific
actions to i nprove wetl ands conpensatory mtigation under the

Cl ean Water Act and rel ated prograns.

Clarifying Recent Mtigation Guidance

The Corps, in consultation with EPA, USDA, DO, FHWA, and NOAA,
has re-evaluated its mtigation Regul atory Cuidance Letter and is
reissuing it to clarify mtigation inplenmentation provisions.

The GAO noted that in sone circunstances where mtigation

i nvol ved third-party providers that were not mtigation bankers
or in-lieu-fee providers, permts did not clearly state who was
responsi bl e for the success of the conpensatory mitigation.

Consi stent with previous joint guidance and i ndependent
recommendations, the Corps will reissue the nmitigation Regulatory
Gui dance Letter to clearly identify the party responsible for the
ecol ogi cal performance and results of the conpensatory
mtigation, the |level of docunentation necessary by applicants
and mtigation providers, and other relevant inplenmentation
issues to ensure that mtigation is properly conpleted.

| ntegrati ng Conpensatory Mtigation into a Wat ershed Cont ext

The Corps and EPA, in conjunction with USDA, DO, and NOAA,
working with States and Tribes, will co-lead the devel opnent of
gui dance on the use of on-site vs. off-site and in-kind vs. out-
of - ki nd conpensatory mtigation by the end of 2003. Existing

gui dance provi des that “conpensatory actions...should be

undert aken, when practicable, in areas adjacent or contiguous to
t he discharge site (on-site conpensatory mtigation)” and that
“general ly, in-kind conpensatory mtigation is preferable to out-
of -kind.” Existing guidance provides flexibility, however, by
allow ng the use of off-site mtigation where it is determned to
be practicable and environnmental |y preferable to on-site
mtigation and allows use of out-of-kind mtigation in

ci rcunstances where it is environnmentally desirable, in the
context of consolidated mtigation. To ensure effective and
consi stent use of off-site and out-of-kind conpensatory

mtigation, the agencies will clarify, and if necessary, expand
upon, eX|st|nP gurdance. This effort will build on existing
| anguage devel oped for the 1990 MOA, Federal Banking Gui dance,

| n- Li eu- Fee Gui dance, and Mtigation RG and provi de exanpl es

.



illustrating when it may be appropriate to use off-site and/or
out-of-kind mtigation in lieu of on-site and/or in-kind
mtigation.

EPA and the Corps, in conjunction with USDA, DO, and NOAA,
working with States and Tribes, will co-lead the devel opnent of
gui dance on the use of vegetated buffers as a potential conponent
of conpensatory mitigation by 2004. Lands bordering open waters
(e.g., rivers, |lakes, estuaries) play inportant roles iIncluding
but not limted to maintaining water quality, providing habitat
for fish and wildlife, and Broviding fl ood storage benefits. To
date, limted guidance has been provided to agency field staff on
t he aPPropriate use of vegetated buffers as a conponent of an
overal | conpensatory mitigation plan. To ensure appropriate and
consi stent use of vegetated buffers, the agencies wll provide
gui dance to clarify the use of ve?etated buffers as mtigation in
the Section 404 program This effort will utilize perfornmance
goal s/ standards I n reconnending veget ated buffers and include
exanpl es of nethodol ogies for determning mtigation credit for
vegetated buffers. This effort will draw upon buffer information
conplied for the non-point/agricultural water prograns and

exi sting wetlands/forestry best nmanagenent practices.

The Corps and EPA, in cijunction wi th USDA, DA, and NOAA,
working with States and Tribes, will devel op gui dance on the
appropri ate use of ﬁreservatlon for conpensatory mtigation by
2004. Typically, the preservation of existing aquatic resources
has been accepted as conpensatory mtigation only in exceptional
circunmstances. To ensure the appropriate and consistent use of
preservation as conpensatorx n1t!9at|on,_the agencies wll
devel op specific guidance that will clarify the exceptional

ci rcunmst ances described in current guidance in which preservation
may serve as an effective and environnmental |y appropriate _
aPProach_to satisfy conpensatory mitigation requirenments. This
effort will build on existing | anguage devel oped for the 1990 MOA
and Federal Banking Qui dance and provi de exanpl es of acceptable
preservation projects.

Bui | di ng on the gui dance above, EPA and the Corps, working with
USDA, DO, and NOAA, will co-lead an analysis wth Tribes and
States on the use of conpensatory mtigation within a watershed
context and identify criteria for nmaki ng conpensatory mtigation
decisions in this context by 2005. As a general matter,
conpensator¥ mtigation decisions are nmade on a case-by-case
basi s and often do not consider the proper placenent o

mtigation projects within the | andscape context, the ecol ogi cal
needs of the watershed, and the cunul ative effects of past

i npacts. The Federal agencies will analyze the issues associ ated
with better use of compensatory mitigation within a watershed
context, with assistance fromthe States and agencies. Follow ng
this analysis, the agencies w || develoE gui dance to encourage

pl acenent of mtigation where it woul d have the ﬁreatest benefit
and probability for Iong-tern1sustainabilitg. The gui dance wil |
heIP deci sion-makers utilize the watershed-based pIanninP

t ool s/ resources al ready devel oped bK t he agencies as well as
state (Basi nwi de Managenent Approach), regional (Synoptic
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Assessnent, Sout heastern Ecol ogi cal Framework), and | oca

(wat ershed plans, | and suitabi itY nodel s) wat er shed pl anni ng
efforts. This guidance will conplenment other non-regul atory
wat er shed managenent initiatives and partnerships.

| nprovi ng Conpensatory Mtigation Accountability

EPA, the Corps, and the FHWA wi || deveIoP gui dance that clarifies
i npl enentation of the TEA-21 preference for mitigation banking in
2003. The statutory preference for mtigation banking in

of fsetting inpacts to aquatic resources and natural habitats from
federal | y-funded hi ghway projects has caused sonme confusion in

ci rcunstances where onsite mtigation opportunities are

avai l able. The agencies will clarify how the mtigation banking
preference may be used to nost effectively mtigate for such
projects with |inear and scattered inpacts to wetl ands.

EPA will continue to provide financial assistance through its
wet |l ands State grants programto encourage Tribes, States, and
others to increase the success of mtigation in their
jurisdictions. EPA has identified inproving wetlands ecol ogi cal
performance and results of conpensatory nmitigation as a priority,
along with wetlands nonitoring and assessnment and the protection
of vul nerabl e wetl ands and aquatic resources. The Wetland Program
Devel opnent Grants, adm nistered by EPA, provide recipients an
opportunity to conduct projects that pronote coordination and
accel erate research, investigations, experinments, training,
denonstrations, surveys, and studies relating to the causes,
effects, extent, prevention, reduction, and elimnation of water
pol | uti on. Priority is given to proposals that address EPA=s
priority areas, including inproving the effectiveness of
conpensatory mtigation. EPA will announce a set of Wetl and
Program Devel opnent Grants for projects that support the

i mprovenent of mtigation success In achieving wetlands
performance and results, in the context of building or enhancing
wet | ands protection, restoration, or managenent prograns, and
will publicize the annual availability of grants for this

pur pose.



EPA and the Corps, in conjunction with USDA, DO, and NOAA, wl|
devel op gui dance by 2004 for protecting those wetlands for which
mtigation, restoration, or creation is not feasible or
scientifically viable. As concluded by the NAS, there are a
nunber of aquatic resource systens for which successful re-
creation or restoration has not been effectively denonstrated and
t herefore avoi dance of inpacts to these resources was strongly
recommended. Certain aquatic resource types require a specific
conbi nation of plant types, soil characteristics, and water
supply that are currently difficult to create. To ensure that we
nmeet our Clean Water Act goals, the agencies will provide

gui dance enphasi zing the protection of the Nation=s wetl ands
resources that are difficult to restore.

EPA and the Corps, in conjunction with USDA, DO, and NOAA, will

clarify considerations for mtigating inpacts to streans in the
Section 404 programin 2003. Hi storically, inpacts to stream
systens such as filling, inmpoundnent, and channelization, have
been conpensated with wetland mtigation. To date, limted

gui dance has been provided to agency field staff in the
appropriate considerations for mtigating inpacts to streans. To
ensure appropriate and consistent mtigation for inpacts to
streans, the agencies, working with States, will clarify
considerations for mtigating inmpacts to streanms in the Section
404 Progran1 Many agency field offices are independently

devel oping a variety of stream assessnment approaches and stream
standard operating procedures(e.g., NC, SC, GA, TN, KY, M, and
AL). Also, a nunber of streamand stream wetland mtigation
banks have been established or are currently under review by
agency field offices. These and other ongoing streamrestoration
training efforts will help inform devel opnent of the gui dance.

Cl arifying Performance Standards

The Corps, EPA, USDA, DO, and NOAA, working with States and
Tribes, will develop a nodel mitigation plan checklist for permt
applicants in 2003. The type of information needed for
mtigating inpacts to wetlands and other waters is often uncl ear
to permt applicants. Taking advantage of State and Corps
District exanples, this effort would result in a nodel
conpensatory mtigation checklist to facilitate permt applicants
provi di ng necessarY information early in the permtting process.
The checklist would also allow nore effective participation
during public notice and help mnimze delays in the permt
deci st on maki ng process. The checklist could be regionally
adapted to respond to specific needs of different areas of the
country. A nunber of mtigation checklists are currently in use
by various Districts, States, and Mtigati on Bank Revi ew Teans
and could be readily consulted.




EPA and the Corps, in conjunction with USDA, DO, and NOAA, will
revi ew and devel op gui dance adapting the NAS-reconmended

gui delines for creating or restoring self-sustaining wetlands to
the Section 404 programin 2003. The NAS proposed ten
operational guidelines that would aid agency personnel and
mtigation practitioners in designing projects to becone
ecologically self-sustaining. As stated by the NAS, to becone
sel f-sustaining, aquatic resource mtigation sites nust have the
pr oper throIogicaI processes present and be able to persist over
time. The agencies will adapt the NAS guidelines for use in the
Section 404 program The NAS-recommended gui delines could be
adapted into a series of questions (e.g., checklist) that could
be made available to permt aﬁplicants and answered by regul atory
staff in consultation with other resource agencies during project

revi ew

EPA wi || anal yze existing research to determ ne the effectiveness
of using biological indicators and functional assessnents for
evaluating mtigation performance in 2003. | ndependent

eval uations of mitigation raised concerns that there was an over-

reliance on the use of vegetation to neasure wetlands mtigation

success. Biological assessnents (bio-assessnents) are based on

the prem se that the community of plants and animals living in a

wetland will reflect the health of a wetland. Typically, bio-

assessnments eval uate wetl and health and could be used in

conjunction with functional assessnments, which are primarily

desi gned to inform managenent deci sions rePardlng pr oposed

i nmpacts to wetlands and restoration of wetlands to conpensate for

wetl and | osses. EPA will lead an effort to review potenti al

bi ol ogi cal indicators, functional assessments, and ot her _

reference site paraneters for assessing conpensatory mitigation.
Literature reviewed by NAS in the conPIetion of its report and

wor k done by the Corps and EPA to devel op several assessnent

nmet hodol ogies will serve as a starting point.

Bui | di ng upon the biol ogical indicators and functi onal
assessnments research, EPA, in conjunction with the CbrPs, USDA
DA, and NOAA, and working with States and Tribes, will |lead the
devel opment of performance standards gui dance on nonitoring and
adapti ve managenment of mtigation sites by 2005. Current
gui dance does not provide sufficient conS|stenc¥ regardi ng how to
eval uate achi evenent of wetl ands ecol ogi cal performance and
results, nor does current gui dance establish appropriate

nmoni tori ng and adaﬁtive managenent activities. The GAO
recommended that the agencies establish criteria for evaluating
performance of mtigation projects and devel op and i npl enent
procedures for assessing achi evenent of wetlands ecol ogi cal
performance and results. The NAS concl uded that nore effective
nmonitoring, as part of adaptive managenent, as well as conpliance
eval uations, would increase the performance of conpensatory
mtigation sites and allow for adaptive nanagenent. EPA w |

| ead the effort to build upon the guidelines for maintaining
sel f-sustai ning wetl ands, draw qun publ i shed aﬁproaches to
erformance standards, and use the results of the

i ol ogi cal /functional assessnents anal ysis.



EPA and the Corps, in conjunction with USDA, DO, and NOAA, will
clarify key concepts related to performance standards.

| nproving Data Collection and Availability

The Corps, EPA, USDA, DA, and NOAA, in conjunction with States
and Tribes, will conpile and dissem nate information regarding
exi sting mtigation-tracking data base systens in 2003. The

i ndependent eval uations of mtigation highlighted a need for

i nproved data to track mtigation. Wile a systemcurrently
exists to track acreages of Eern1tted i npacts and conPensatory
mtigation required, the lack of wetlands function information
and ot her paraneters hanpers efforts to accurately neasure

achi evenent of wetlands performance goals and results. The Corps
and the other Federal agencies will conpile and evaluate the
nmerits of the various mtigation-tracking data base systens in
use, including the Corps= M5/ RAMS2 data base as wel |l as

regi onal data bases established by agency field offices.

Bui | di ng upon the anal ysis of existing mtigation data base
systens, the Corps, EPA USDA, DO, and NOAA will establish a
shared mtigation data base by 2005. Based on the results of the
anal ysis, the agencies will establish a data base that can be
shared with federal and state regulatory and resource agencies
and the public. An interagency teamis currentIY wor ki ng on a
pilot internet-based tool to assist in tracking | arge—scale
mtigation projects such as mtigation banks. This tool is being
designed to nmanage and nonitor information regarding mtigation
bank credit/debit transactions, attainnent of performance
standards, credit rel ease, and bank docunents. The systemis
bei ng designed to reside on a District=s server and all ow
different |evels of access/input for the public, bank sponsors,
Corps staff, and other Mtigation Bank Revi ew Team nenbers.

Uilizing the shared data base, the Corps, in conjunction with
EPA, USDA, DO, and NOAA, will provide an annual public report
card on conpensatory mtigation to conplenment reporting of other
wet | ands prograns by 2005. The NAS reported that @the goal of no
net | oss of wetlands is not being met for wetland functions by
the mtigation program @ To ensure that the public is inforned
about the status of the Adm nistration=s conmtnent to the no net
| oss of wetl|ands goal, the Cbrﬁs woul d | ead the devel opnent of an
annual public report card on the contributions of the Section 404
programto the no net |oss of wetlands goal, to conpl enent



reporting of other wetlands prograns. Shared databases woul d
allow relatively easy queries reﬁar ding credit/debit transactions
ang the status of restoration/enhancenent for mitigation projects
and sites.



